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Sir.

The opinion has been sought by University regarding following
questions -

whether the powers and functions as provided for under
section 5 of the Singhania Uriversity act [act Mo. & of 2008) are
subject to any lirritation/restriction or regulation by analher k.

whether the priviege/power of aoffiating o college
according its own rules and regulafions by a University given fo if
under section 12 of the UGC Act and alse to award all the
degrees nofified under section 22 of the UGC Act gre or can be
taken away of are regulated by UGE or any other authority.

These are specific and special provisions and as such they shall
prevail over any other general provisions unless there exisis any
other law reguialing these powers and functions. In this regard it is
important to note that section 47 of the Act No. & of 2008
(hereinafter to be refered to ‘the Act'] rather expressly and
specifically provides ihat the provisions of the Act. shall have
ovemiding effect over any other laws of Rajasthan. From this, it
clearly follows that no other law or authorily in Rgjasthan can
regulate or restrict the powers and functions vested in a University
by virtue of Section 47 of the Act,

Nexi guestion therefore arises, whether there is any ofher
Central law, governing the Universifies. Answer is UGC Act, which is
a special and specific law governing fthe Universities and it has
been enacted by Parfiament in exercise of its exclusive legislative: .
power under Entry é6 of the Central lis! of the Sevenin Schedule of
the Constitution.

Provisions of section 2{f), 12 and 22 of the UGC Act read with
provisions of Section 5 of the Act, make a University culonomous
statutory body with regulations making power forits functioning. In
Bharathi Dasan and number of other cases Supreme Court of
india has held that a University shall be govermned by UGC Act and
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its provisions shall have overiding effect over any other
inconsistent provisions of a state Law.

Hon'ble Supreme Court of Indio also, in the famous Or. T.MA,
Fai Foundation Case has also offimed autonomous legal status of
University,

[51}) “University Autonomy. Freedom of individual
development is the basis of democracy. Exclusive control of
education by the 3tate has been an imporiant factor in
facilitating the maintenance of totalitarian tyrannies. In such
States institutions of higher leaming controlled and monaged
by govermnmential agencies act like mercenaries, promote
the political purposes of the Stote, make them acceptable
to an increasing number of their populotions and supply
them with the weapons they need. We must resist, in the
interests of our own democracy, the trend towards the
govermnmental domination of the educational process.

Higher education is, undoubtedly, an obligaticn of the
State but State gid is not to be confused with State control
over academic policies and practices. Intellectual progress
demands the maintenance of the spint of free inguiry. The
pursuit and practice of truth regardiess of consequences has
been the ambilion of universities.

Their prayer is that of the dying Goethe: "More light.” or
that of Ajax in the mist "Light, though | perish in the light.

The respect in which the universities of Great Britain are
held is due to the freedom from governmental interference
which they enjoy consfifutionally and actually. Our
universities should be released from the conirol of politics.

liceral Education: all education s expected to be
liceral. It should free us from the shackles of ignorance,
prejudice and unfounded belief. If we are incapable of
achieving the good life, it is due to faults in ourinward being,
to the darkness in us. The process of education is the slow
conguering of this darkness. To lead us from darkness to light,
to free us from every kind of domination except that of
reason, is the aim of education.”

\
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[52) There cannot be a better exposition than what has
been observed by these renowned educationists with regard
to autonomy. The aforesaid passage clearly shows that the
governmental domination of the educafional process must
be resisted. Another pithy observation of the Commission was
that state aid was not to be confused with state contral
academic policies and practices. The observations referred
to hereinabove clearly contemplate educational institutions
soaring to great heights in pursuit of intelleciual excellence
and being free unnecessary governmental confrols.

In view of the above discussion, | am of the opinion that the
functions and powers vested in the University under seclion 5 are
not subject to any limitation and restriction or subject to regulation
of any other valid and existing law.

My attenfion has, however, been drawn to some regulations
of 2003 formed by UGC purporting to be under section 26[f) and
(9] of the UGC Act. These regulations are not applicable fo the
Universily for the reasan that the University is not a grant receiving
University. Otherwise alse, UGC has nof been given any authority
to make any regulations to restrict or to limit or to regulote a
Universiies power to affliate a College or o oward degrees
notified under section 22 of the UGC Act. These regulations also
say that these shall apply to a new type of Private University as
defined in the regulations. As such they have got no bearing or
relevancy so far provisions of section 5 of the Act. These
regulations also do not have the pawer of low because they are
potently inconsistent with the provisions of UGC Act and the
power given to UGC is limited to make regulations consistent with
the provisions of UGC Act.

Section 14 of the NCTE Act is the anly provision regarding
recognition/approval for institutions offering or infending to offer
course in feacher education. |t reads as under:-

14, RECOGNITION OF INSTITUTIONS OFFERING COURSE
OR TRAINING IN TEACHER EDUCATION

(1] Every institution offering or intending to offer a course or
training in teacher education on or after the appointed day,
may, for grant of recognition under this Act, make an
opplication fo the Regional Commitiee concemed in such

N

Residence : 204, Govind Nagar, Bahind DCM Godam, Ajmer Road Jalpur-302021
Phone : 0141-2352272, Mobile - 9414042777




INDER RAJ SAINI AT G

ADDL. ADVOCATE GENERAL
Addl. Advocate General RAJASTHAN HIGH COURT, JAIPUR

Rajasthan Phons | 01412227548

form and in such manner as may be determined by
regulaticns:

Provided that an institution offering a course or training in
teacher education immediotely before the appointed day,
shall be enfitled to continue such course or training for a
period of six months, if it hos mode an application for
?acognilian within the said period and until the disposal of
the application by the Regional Cammitiee.

(2] The fee to be paid along with the application under sub-
section (1) shall be such as may be prescribed.

(3] Onreceipt of an application by the Regional Committee
from any institution under sub-section (1), and after obtaining
from the institution concemed such other porticulars os it
may consider necessary, it shall-

(a] ifit is satisfied that such institution has adequate financial
resources, accommodation, forary, qualified staff, laboratory
and that it fulfills such other conditions reguired for proper
functioning of the institution for a course or training in teacher
education, as may be determined by regulations, pass an
order granting recegnifion to such institution, subject to such
conditions as may be determined by regulations; or

(b) if it is of the opinion that such institution does not fulfill the
reguirements laid down in sub-clause (a), pass an order
refusing recognition to such institution for reasons to be
recorded in writing:

Provided that before passing an order under sub-clause (b,
the Regional Committee shall provide a reascnable
opportunity to the concemed institution for making a written
representation.

(4] Every order granfing or refusing recognition to an
institution for a course or fraining in teacher education under
sub-section (3) shall be published in the Official Gozette and
communicated in writing for appropriote action to such
institution and to the concemed examining body. the local

-
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authority or the Slate Government and the Central
Government,

(5] Every instfitution, in respect of which recognition heas
been refused shall discontinue the course or training in
teacher education from the end of the academic session
next following the date of receipt of the order refusing
recognition passedunder clause (b) of sub-section (3).

(6} Every examining body shall, on receipt of the order
under sub-section (4), -

{a) Grant offiiation to the institution, where recognifion has
been granted: or

(o] Cancel the aoffiiation of the institution, where recognition
has been refused.,

I have gone through to the entire section 14 on NCTE act and
the Language of this section is quite clear and unambiguous o
the effect that obtcining of NCTE's approval is not mandatary,
becouse the language used is “institution may opply”. Secondly i
applies o an institution and not to a University. Institulion and
University are separately defined in the NCTE Act and the two are
reated as two different entities. Provisions of NCTE Act and AICTE
Act are similar in the matter of obtaining recognition/approval by
an instifution and in Bharthi Dasan Case, Supreme Court has long
back held that a University does not require AICTE approval and
the same principle of loaw would apply in case of obtaining
approval/recognition from NCTE also.

A combined reading of section 14, 15 and 14 of the NCTE Act
alse makes it quite clear that the non-mandatory/oplicnal
requirement of NCTE approval, is available only to an Institution
which requires affiliation of a University for taking examinafion of its
students and also to oward degree to them. As such, a University i
quite disfinct and different enfity than a University because
University does not require any affiliation for taking examination of
its students and to, award degree/diploma o its successhul
students. Bar of NCTE Act to affiiate on insfitution or 1o lake
examination or award degrees fo the students is limited to an
inslitute only which has not taken recognition of NCTE and does
apply to a University which needs no affiiation. In UGC Act, a
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college is defined as an institution whereas a University is
treated a class by itself having power of offiliating and awarding
degrees,

It is also important to note that the net effect of Section 17 (4]
of NCTE Act is that if an Institution has not taken an approval from
MCTE, a University can still take examination of its students and
award degrees. diplomas to the successful students. From this it
follows Universifies authority lo oward nofified degrees under
section 22 of the UGC Act, which includes education degrees also
such as B.Ed., M.Ed. degrees is not taken away by NCTE Act. Such
degrees shall be valid and automatically recognized for
Cenfral/State Govl. employment as per HRD Ministry circular
nofification Mo, F.18-27/70-T12 Dated 20 November 1970 Section
1714} merely provides that if any institution, which has obtained
MCTE recognifion buf the same is withdrawn by NCTE, then in that
case degree obloined by that instiiution for the students of the
next academic year shall not be valid. Which means for cne
academic yeaor in which recognition has been withdrown degree
opbtained for the students of that botch sholl be valid, For
subseguent years, such degree shall be valid for all other purposes
other than Govt, job. Ancther category covered by section 17 (4)
is of those institufions, which had been offering courses in teacher
educafion before 1993 and do not oblain NCTE recognifion within
six months of coming into effect of NCTE Acl, degree obfained for
its students shall not be valid for Govt, job. A University, to which
section 14 is not applicable, neither it is required to obtain any
recognition from NCTE, nor guestion of any withdrawal of iis
recognifion by NCTE can arise at all.

A university's recognition is under section 2{f] of the UGC Act
and no other authority is cuthorised to withdraw statutory powers
and functions of a University to affiliale colleges under section 12
and award degrees nofified under secfion 22 of the UGC Act,
UGC has also confirmed thot a University established by a State
Act is empowered fo award degrees nofified under secfion 22 of
the UGC Act and the same shall be valid ey enciosed).

It is also very important to note thaot under NCTE Act, role
assigned to NCTE to grant recognition or to withdraw recognition
and nothing more. It does not at all empower NCTE to infinge
upon or in any manner o regulate a University's power to affiliate
a College/Institution according to its own rules and regulations.
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In Bharihi Doson cose olso, a plea was taken that one of the
AICTE regulation was thal a University shall not grant affiliation fo
an inslitution, which had not taken AICTE approval and therefore
a University was also required o fake ifs oppraval. Supreme Courl
did not accept this argument of AICTE for the simple reason that o
Universily is always empowered to taoke examination of its sludents
and award all the degrees/diplomos/certificates to its students,
which shall be wvalid and outomalically recognized for
Central/State Govt, employment. One such exomple is of the
degrees/diplomasfcerificates granted by J&K Universities to
students giving there from all over the country and these degrees
ore awarded to the students of Colleges/Institutions. which have
not taken any recognition from NCTE. Mo doubt sections 14, 15 &
146 regarding toking recognition by instilutions from NCIE and
taking offiiafion or obiaining degree/diploma from o J&K
University by colleges there, does not apply in the stole but such
gualified students apply for Govl. jabs in oll other states of Indiag,
where section 17 (4] opplies in ful force, but still such
degrees/diplomas are recognized for Govi. jobs for the simple
reason of statutory soncfity being there for degrees. diplomas
awarded by Universiies, which is fuly recognized by Central Govt,
vide HRED Ministry Circular No. F.18-27/70-12 Dated 20 November
1970,

| am of the opinion that a University is not required o foke any
recognition from NCTE to offer all educafion courses o its students
and oward degrees, diplomas/certificates to the successful
students, which shall be valid and are entitled 1o be cutomafically
recognized for Central/State Govl, employment, 1 am sending herewith

legal fee bill.

Encl:-Legal Fee Bill,

Yourg Touely
.r-"'ﬂ#-
Inder Raj Saini

Addl. Advocate General(Ral.)
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TO,

The Chancellor,
Singhania University,
Pacheri Bari,
Distt.Jhunjhunui{Raj).

S5ub:- Opinion Sought by Singhania Upiversity established
by the Govt.of RAjasthan under Section 2(£) of
the UGC Act wide Act Mo.6 of 2008,

Sir,
Opinicn has been sought by Singhania Uniwversity established

by the Govt.of Rajasthan under sectiom 2(£) of the UGC Act vide
Act No.6 of 2008 on the following guestionsa:=
i) To what extent the Uniwersity is/can be regqulated by

regulatory bodlies as mentioned in Section 2(£] of the
University Actr

1i)Whether UGC regulations of 2003 titled-UsC{est&blished and
maintendnce of standards in Privite Universities)Regulations
2003 are applicable to the querist Univeristy.

(iii) Can there be any limitation/restriction on the right of the
University to provide instructions in the courses covered by
the degrees notified under sectiom 22 of the UGC Act.

(iviWhether the provisions of the UGC Act shall have overriding
effect over the provisions of the University Act and of all
-other Acts under or vide which regulagory bodles have been
created as mentioned in Seckion 2(r) of the University Act¥.

The above referred questions have been examlned
with the relevant racord.A combined reading of the provisions
of UGC Act and the judgment of the Hon'ble Supreme Court of
India in Dr.TMA Pai Foundation's case,it becomes cledr that a
University established u/s 2ZF of the UGC Act is self regulated
stgtutory body having full autonomy in its functioning vested
with power of making statutory rules/regulations through its
Statute and Ordinances to achiesve its cbjectives.Section 22 of
the UGC Act empowers all the Universities to grant/confer the
degrees notified under that section without any condition or
gualification.Under section 12A aver University is empowerad
to afixy affiliate a college according to its own rules and

O any regulator
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control of any other authority,

(2) U.G C.regulatbn of 2003 are not at allx applicable to
the University for the zimple redson that the Univeraity
falls within the medning of section 2(f) of the UGC Act and
therefore.is bét a private University and these regulations
dre also not even consistent with the provisions of TGO~ Act,

(3) ¥R2 University falling in the category of University
&5 gefined under section 2{£) {,e.established by State/
Central Act have got ungualified right to award all the
degrees notified under section 22 and consequently to provide
instructions in all the courses/subjects including education
coveresd by those degraes,Section 5(b) of the University Act
also does not pur 4ny restrictbn or limitation on the right
of Universdty in the matter of award of dy degrees,

(4) use Act being a special law enacted by Farliament
in exercise of Centre's Legislative powers under Entry 66
of the Union List I of Schedule VII of the Constitotion
and its main objectives are to coordinate and establish
standards of higher educatiom by giving grants to unkversitiew
and for creating a legal framework making the Universities
autonomous.self regulated statutory bodies. As such, the
provisions of the UGC Act shall have overriding effect over
the provisions of the University Act and of all other Acts
under or vide which regulatory boddes hve bLeen created as
mantioned in Section 2(r)of the University Bcte

I agzes with the opinion of Hon'hle Justice HaL, Agarws:
(Fetired C,J. )0rridd High Court and Hon'ble Justice Shri 5.c.
Mittal(retired JudgesHon'ble High Court)and I also concurred

ofthese opinion given by the Hon'ble Justices(Retirdd. T am

Sending herewith legal fee bill.
_ Thanks,
Bncl: Legal Fee B411. b tt‘ 1y.
I
[Iudcﬁﬂl Sainl)
Addl.Advocate General,
Raj.Jaipur,
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